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I. Introduction
The US Supreme Court, in his actual composition, has made interesting steps towards the full acknowledgment of free speech and of free exercise of religion but has not yet given full importance to freedom of conscience, which gives raise, increasingly, to cases of conscience-based objection in different areas. 
This comunication has the provisional intention to prepare a definitive paper, on the matter, later on. It seemed to me better, not having attained the objective, which is described in its original title, to proceed, withoug giving up the ultimate end, just because it was not reached yet.
The future paper aims at analyzing some of the recent case law of the US Supreme Court on freedom of conscience and conscience-based objection, which has raised controversy in the United States in the last decade. Special attention will be paid to the cases Masterpiece Cakeshop (2018) and Creative LLC (2023), where the US Supreme Court follows the tradition of a strong protection to freedom of speech and free exercise of religion but seems to be rather shy in affirming the significance of freedom of conscience and its practical implications. 
The future paper will benefit from the contributions and insights of several constitutional law professors in the US, among them Michael McConnell, Douglas Laycock, John Witte and Thomas Berg.
Up to now, I have just arrived to a critical reading of the two above mentioned Supreme Court´s decisions, which, trough the different opinions of the US Justices, are very eloquent about the existing tensions in this sensitive area of the law. That is why Masterpiece and LLC were the starting point of my investigation.

I shall now reveal my most important comparative comments and remarks to the two cases, comprising the Opinions of the Court and, to a lesser degree, the Opinions of the individual Justices, Concurring and Dissenting.

Before beginning, I have to make a final disclamer: I come from Portugal, a Country which juridical system belongs to the Roman-German family, based on the dominion of statute law, sometimes even, in a positivist and formalistic mood, which practilly ignores the case-law as a source of law. This feature will imply that I will give more importance to the arguments presented in the decisions than to their affiliation to precedents and accepted tests in the previous jurisprudence, artfully built up by the US Supreme Court, with more or less wisdom. 
II. Presenting the cited cases (the two, mostly well known)
A) 16-111_ Masterpiece Cakeshop, Ltd., et al. v. Colorado Civil Rights Commission, et al., 584 U.S. ___ (2018) Certiorari to the Court of Appeals of Colorado: a brief sentence sheet

	Dates:
	Argued December 5, 2017—Decided June 4, 2018

	OPINION OF THE COURT (and individual opinions of the Justices)
	KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, C. J., and BREYER, ALITO, KAGAN, and GORSUCH, JJ., joined. 

KAGAN, J., filed a concurring opinion, in which BREYER, J., joined. 

GORSUCH, J., filed a concurring opinion, in which ALITO, J., joined. 

THOMAS, J., filed an opinion concurring in part and concurring in the judgment, in which GORSUCH, J., joined. 

GINSBURG, J., filed a dissenting opinion, in which SOTOMAYOR, J., joined. 
(Decision by Majority 6/2. SCALIA died previouly to the decision (2016), not having been replaced yet, by that time.)
(5 judges filed concurring opinions; 2 judges filed dissenting opinions.)

	SOURCE:
	https://supreme.justia.com/cases/federal/us/584/16-111/, accessed on 8th January, 2024

	QUESTION OF LAW: 
	Can a baker refuse or not the creation of a wedding cake, for religious, conscience-based reasons?

	SENSE OF THE JUDICIAL DECISION
	Favorable decision to the claim of the appelant, Philips, the baker.

	FACTS: Jack Phillips, owner of Masterpiece Cakeshop, Ltd, in Colorado, USA, refuses to make a custom wedding cake for Charlie Craig and Dave Mullins, a gay couple, in 2012, because he opposes same-sex marriage due to his religion. This creates a conflict between his conscience and the law of the State, which forbids discrimination on the grounds of sexual orientation. 
Craig and Mullins appealed to the Colorado Civil Rights Commission, which ruled in their favor, forcing the baker to stop making wedding cakes to avoid violating the law. The Colorado Court of Appeals affirmed. The baker, then after, filed a certiorary to the Supreme Court to reverse the decision, invoking his fundamental rights to religious freedom and free speech.


	APPLICABLE LAW: Constitution of the United States of America, particularly its First Amendment, both the free speech clause and the free exercise of religion clause; cited judicial precedents and the Colorado Anti-Discrimination Law, CADA.

	ENFORCEMENT OF THE LAW TO THE FACTS: The Colorado Anti-Discrimination Law prohibits discrimination based on sexual orientation in commerce. Meanwhile, the First Amendment to the US Constitution protects religious freedom. As such, neutrality regarding religion is essential in the application of the cited Law. 

	DECISION: The Supreme Court rules in favor of the appellant, reversing the sentence of the Colorado Court of Appeals for lack of religious neutrality, in the assessment of Jack Phillips' religious objection, which constitutes free exercise of religion. Neutrality has not been observed also because the Colorado Civil Rights Commission ruled in favor of other bakers in three similar cases (prohibition of viewpoint-based discrimination
).



B) 21-476 303 Creative LLC v. Elenis , Certiorari to the United States Court of Appeals for the tenth circuit (2023) : a brief sentence sheet
	DATES:
	Argued December 5, 2022—Decided June 30, 2023


	OPINION OF THE COURT (and individual opinions of the Justices)
	GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, C. J., and THOMAS, ALITO, KAVANAUGH, and BARRETT, JJ., joined. 

SOTOMAYOR, J., filed a dissenting opinion, in which KAGAN and JACKSON, JJ., joined

(Majority decisión, 6/3)
(3 judges filed dissenting opinions.)

	SOURCE:
	https://www.supremecourt.gov/opinions/22pdf/21-476_c185.pdf, accessed on 8th January, 2024

	QUESTION OF LAW:
	A webdesigner can or cannot be forced by the State to create websites celebrating marriages that defy her belief that marriage should be reserved to unions between one man and one woman?

	SENSE OF THE JUDICIAL DECISION
	Favorable decision to the claim of the appelant, Lorie Smith.

	FACTS: 
“Lorie Smith wants to expand her graphic design business, 303 Creative LLC, to include services for couples seeking wedding websites. But Ms. Smith worries that Colorado will use the Colorado Anti-Discrimination Act to compel her—in violation of the First Amendment—to create websites celebrating marriages she does not endorse. To clarify her rights, Ms. Smith filed a lawsuit seeking an injunction to prevent the State from forcing her to create websites celebrating marriages that defy her belief that marriage should be reserved to unions between one man and one woman.
Ultimately, the district court held that Ms. Smith was not entitled to the injunction she sought, and the Tenth Circuit affirmed. The Supreme Court granted a certiorari to review of the Tenth Circuit’s disposition” (quotations from the Syllabus and from the Opinion of the Court).

	APPLICABLE LAW: Constitution of the United States of America, particularly the Free Speech Clause of the First Amendment, cited judicial precedents and the Colorado Anti-Discrimination Law, CADA

	ENFORCEMENT OF THE LAW TO THE FACTS: The Free Speech Clause prevails here upon an accommodations law (CADA); no public accommodations law is immune from the demands of the Constitution.

	DECISION: Tolerance of the political community, not coercion, for the freedoms of thought (conscience) and expression. Therefore, the appealed decision is reversed.

(Note: the alternative to reverse would be to remand, for a better assessment of the facts by the court under appeal. Reversion also happened in Masterpiece (2018)).



III. Comparative comments and remarks to the two cases

After their introductory presentation, we shall now proceed to make the most relevant comparative comments and remarks on the two decisions.

1. What are the main fundamental rights invoked in each of the two cases
? 
In Masterpiece, the expressions “Free Exercise (of Religion)”, “Religion” or “Freedom of Religion” prevail (28 mentions, in number); in LLC, the references to “Free Speech”, to “Speech” and to “Freedom to Think and Speak” are the most used (69 mentions, in number); 
Meanwhile, Conscience-based objection, is considered to be the ultimate manifestation of freedom of conscience, and so, the most typical one. Let tus, therefore, compare the number of references to “conscience-based objection”, “objection”, and “religious and philosofical objection”, in one case and in the other: in Masterpiece, 20 references to objection, in number; in LLC, 4 references, in number.
2. Common jurisprudential assumption, necessary to understand both sentences, reminded by GORSUCH, in his individual opinión to Masterpiece
: if a general public accommodations law (a Law on nondiscrimination against certain groups such as CADA, in relation to gay people) is not applied neutrally, in its impact on the free exercise of religion or on free speech, then the restrictions made must respect strict scrutiny: i.e., serve a compelling state interest, being narrowly tailored and use the least restrictive means.
3. The sentences cited as precedents for Masterpiece coincide, in part, with those on which LLC is mainly based. In fact, both judgments expressly rely on some following cases, cited in the Opinions of the Court:
- West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 642 (1943) – Primary Holding: Students may not be required to salute the American flag or recite the Pledge of Allegiance at public schools if it is contrary to their religious beliefs – cfr. https://supreme.justia.com/cases/federal/us/319/624/, accessed on 10th January, 2024;
- Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U. S. 557, 572 (1995) – Primary Holding: Demonstration organizers do not need to allow anyone who wishes to participate, especially members of groups whose purposes they do not support., cfr. https://supreme.justia.com/cases/federal/us/515/557/, accessed on 10th January, 2024;
 This coincidence reflects the fundamental similarity of the facts under judgement and of the sense of the decisions: the appellants’ claims are parallel and both sentences are reversal orders, in favor of the appellants.
4. Meanwhile, a different reasoning can be found in the two sentences: the quantitative finding, made above, regarding the most cited fundamental rights, suggests that the Supreme Court resolved Masterpiece as a case of “free exercise of religion”, more than a case of “free speech”; and that the Court, in LLC, while keeping the same orientation, changed its reasoning, relying solely on free speech. In both cases, there is a reference to the conscience-based objection, stronger in Masterpiece. This can be proven by comparing the conclusions of the two decisions.
In Masterpiece, the issue is that “Phillips was entitled to a neutral decisionmaker who would give full and fair consideration to his religious objection as he sought to assert it…”
; in LLC, the determinant point, to the reversal order, is that, here, the “Colorado [State] seeks to force an individual to speak in ways that align with its views but defy her [Lorie Smith’s] conscience about a matter of major significance”
.
The meaning of this change seems to be revealed in the individual opinion of Judge ClarenceThomas in Masterpiece, when he highlights the particular counter-majority force of the broad protection of free speech, typical of North American jurisprudence.
In fact, he asserts: “In Obergefell [v. Hodges, 576 U. S. ___ (2015)], I warned that the Court’s decision  [on gay marriage as a federal right] would “inevitabl[y] . . . come into conflict” with religious liberty, “as individuals . . . are confronted with demands to participate in and endorse civil marriages between same-sex couples.” 576 U. S., at ___ (dissenting opinion) (slip op., at 15). 
“This case, he points out, “proves that the conflict has already emerged. Because the Court’s decision vindicates Phillips’ right to free exercise, it seems that religious liberty has lived to fight another day.” 
“But, in future cases, he assures, the freedom of speech could be essential to preventing Obergefell from being used to “stamp out every vestige of dissent” and “vilify Americans who are unwilling to assent to the new orthodoxy.” Id., at ___ (ALITO, J., dissenting) (slip op., at 6)”. 
“If that freedom is to maintain its vitality, he concludes, reasoning like the Colorado Court of Appeals’ must be rejected.”
.
5. From a European perspective, relatively obsessed with the so called “hate speech”, the protection of free speech may seem too broad in the US Supreme Court’s precedents. 
6. But what is best for everyone's freedom, you may ask? A too broad (libertarian) conception of free speech or a too narrow (censorshipian) conception of it?
So, if the question is this, we tend to opt pro libertate. This is particularly so when, today, free speech is under siege throughout the Western world.
7. Particularity of the LLC decision, in face of Masterpiece: in LLC there is only one declaration of vote attached to the sentence, dissenting, a long one, longer than the sentence, signed by 3 judges, the author plus two, joining; in Masterpiece there are 4 individual opinions, three concurring, one dissenting, signed by their authors and other Justices, three concurring, one dissenting.
IV. Provisional questions, for the debate:
1. A primary question is possibly drawn from the assertion by Justice Thomas cited above: the protection of free speech, today, in the USA and in the world, is or is not essential to the protection of religious freedom? 
If that is so, may be its necessary to rebuild the dogmatics of free exercise of religion, of free speech, and their relationships.
2. Is it, probably, also necessary, to consolidate conscience-based objection, in the Supreme Court’s jurisprudence? Conscience-based objection, if the answer is affirmative, appears as an extreme expression, and therefore typical, of freedom of conscience, in every area of social life: if the conscience-based objection is not recognized, then there is no freedom of conscience.
3. Is there a true unity between the 3 cited fundamental rights: between free speech and freedom of religion and between freedom of religion and freedom of conscience?
Both assertions seem necessary: on the one hand, freedom of expression is the freedom of manifestation of thought, a product of the conscience; the protection of freedom of religion, for some authors, comes before the protection of freedom of religious conscience, as its first menifestation. One of the cited fundamental freedoms may be predominant, in each case.

4. Selected casestudy: the enforcement of the previous assumptions to the case of the parody about Christ’s Last Supper, in the inauguration of the Paris Olimpick Games (26th July, 2024): Should this performance have taken place, as it did? Why or why not?
If we take the American understanding of free speech, there is no limit to it (including blasphemy speech), except in cases of incitement to violence.
Nevertheless, things do become different, when you take the stance of the organizer, the French National Olympic and Sports Committee, and the Host country, France.
The FNOSC is the representative in France of the International Olympic Committee (IOC). Its mission is to select and lead French delegations in events supported or organized under the aegis of the IOC, and primarily the Olympic Games
.
The FNOSC is directly tied to the Olympic Charter.
In fact, the Olympic Charter, states among the Fundamental Principles of Olympism, principle n. 6, as follows: “The enjoyment of the rights and freedoms set forth in this Olympic Charter shall be secured without discrimination of any kind, such as race, colour, sex, sexual orientation, language, religion, political or other opinion, national or social origin, property, birth or other status.
”
Meanwhile, France, the Host Country of the 2024 Olympic Games, responsible for the Organising Committee (the FNOSC), is bound by its Constitution of 1958 to “ensure the equality of all citizens before the law, without distinction of origin, race or religion. It shall respect all beliefs" (article 1)
. 
So, both the French National Olympic and Sports Committee, and the French Republic cannot sponsor ativities that support or discriminate particular religions. That wouldn’t be an equal treatement of the different religions, that is to say, it would be a viewpoint-based discrimination, just as in Masterpiece (2018), in the US.
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