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“It is not idle speculation to inquire which comes first, either in time or
importance, an independent and enlightened judiciary or a free and tolerant society.
Must we first maintain a system of free political government to assure a free
judiciary, or can we rely on an aggressive, activist judiciary to guarantee free
government? While each undoubtediy is a support for the other, and the two are
frequently found together, it is my belief that the attitude of a society and of its
political forces, rather than its legal machinery, is the controlling force in the
character of free institutions”.

Robert H. JacksoN, The Supreme Court in the American System of Gover-
nment, Cambridge, Mass.: Harvard University Press, 1955, p. 81.

SUMMARY: 1. The organization of the Judiciary; 2. The world of the courts; 3. The
constitutional Judge; 4. The process of judicial selection; 5. The participation of
“non-professionals” in judicial decisions; 6. Judges as makers of law; 7. The question
of legitimacy

I. THE ORGANIZATION OF THE JUDICIARY

1. The Judiciary is one of the “less dangerous” (¥ among the state
powers in the overall functioning of the system of govenment. It is an

) Faculty of Law, University of Porto, 2013.
t  Cf. ALEXANDER BICKEL, The Least Dangerous Branch. The Supreme Court at
the Bar of Politics, Indianapolis, New York, 1962.
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independent, irremovable and impartial power, Operated through a pro-
fessional and responsible magistracy. The administration of Justice is, par
excellence, a public service.

But the Judiciary s also a passive power. The courts do not have the
power to seek disputes. They can only act upon complaints and actions,
according to the due process of law. And they pronounced “what the law
is” (furis dicere). Thus, the courts do not have the right of initiative or the

power to deny justice. They are instead subject to the principie of appli-
cation.

Nevertheless, the function of “administering justice in the name of
the people” @ can be exercised by

different orders of courts, Basically,
there are two types of courts: the ordinary courts of common Jurisdiction
and administrative and fiscal courts of specialized jurisdiction {generally,

resolving the conflicts arising from administrative and fiscal legal rela-
tions),

Given this constitutional division of

one jurisdiction, it is usual to keep the expression “judicial function” for
the ordinary courts of Justice and the expression “jurisdictional function”
to the exercise of competence assigned to specialized courts.

Although not composed entirely of professional Jjudges, the Constitu-
tional Court @, with Jurisdiction on constitutional matters, or the Court of
Auditors @, with specific jurisdiction in relation to the assessment and

monitoring of expenditure and public accounts, are part of the Jurisdictio-
nal order, but not necessarily of the Judiciary.
The Constitutional Court, moreover,

inserted in the chapter relating to the courts, and it enjoys a special title

in its constitutional framework . Therefore, it should be held to have
been instituted as an “autonomous jurisdiction™.

the judicial system into more than

has not even been constitutionally

2. The Public Prosecutor’s Office (Ministério Publico) is not part of
the Judiciary. Constituted by an independent and professional magistracy,
it represents the state and defends the interests determined by law, takes
part in the implementation of the criminal policy, as defined by the organs

@ Cf. Article 204/1 of the Constitution.

@ Cf. Articles 209/1. Introduction, and 221 of the Constitution.
® Cf. Articles 209/1/2 and 214 of the Constitution,
@) Cf Pant Iil, Title VI, Anticles 221 ff,
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. "
of sovereignty, institutes criminal proceedings and defends democratic
e e he law @, the Public Prosecutor’s
h enjoys autonomy, under t e , ¢ Prosecutor
Off'lctlg::;gnot sjha);e the characteristic of independence which is intrinsic
N th?{'t{:dl:;:zutors are part of a single, indivisible,‘res.pon:illale T1d :l:é
rarchicalls subordinate order. They are bougq b):' crlte;i:i ;S ae;lgda il,ztmc_
i ves
jectivi though they are subject to direct: S, .
quecu:ixa:i‘rllegnfmm %he Attorney-General’s Office, its superior bottlil)lrl,] Tﬁz
Flonsa::tic:ular the Attorney-General, with internal subgdmatlon wi
am ici i higher grade @,
judicial magistrates of a hig ] ,
Samerc;S);hta‘\)t Jtl;le Attorney-General, who is head of the Att.omeylGener;il:
Office 0the highest body of the Public Prosecutor’s Office, is freely app
, ©®
ismissed by the Government ™. t
e a;d gll:n;ublic pzosecutors are part of an autonomous bgdg_, Palrz::ll:li;
but im(j)e endent of the Judiciary, and like the Jud{c1a1"y its ju !cu; ) v%ay
tr[:ltes calzmot be suspended, promoted, retil:ed, dlsn;xssego)or in any
have their position changed, except as prowde‘c} by a:vdist.inct o diffe.
The Public Prosecutor’s Office enjoys 2 'status e e ogethor
tiated from the Judiciary. But the Const3tut10n x:o::c:o.gmzest ;n o8
;:’Ttl;l the judges of the Judiciary, as comprising the justice syste .

3. Even the most primitive and inorganic so.cietie's intSt;th:ggailfliE:

.early on and assigned them the task of sett}mg dltsl-[lnu“e éneral s

T:wurlt: today an act of public authoritg;; thle exp;e;sx: Zt; See Cfn o be ;
i i e law a \

theﬂ.the :lllldg'e’ l:::j lgic:;:;t:: an:,sult, a public magistracy. .

PUbhchaU_ Zrl:)s/, are themselves founding elements of thn? system c;f a n:;l

nistra:gioijgf jgustice. And they exercise an eminently public power. As such,

icle 219/1 of the Constitution. 27 (: Statute
o g? ::221: 219/2 of the Constitution, and Law No. 60/98, August 27 (

i *s Office). . ‘ 26 of
o the“‘ru%lf? il:i?lzlsngrlgﬁ and %20 of the Constitution, and f.rtnc;l;s ?, 12/2/b and
N 60.;98 August 27 (; Statute of the Public Prosecutor’s g 1::3&1. 4 appoioned snd
Law {9:)' Cft. A:niclc 113/m of the Constitution. The Attorney- epdcm e enahe
dismissed ir'l accordance with a Government proposal, by the Presi

i 19/4 and 5 of the Constitution. .
?"']: g? ?::lc;fl 2'l‘itle V, Section IV, Articles 219 and 220 of the Constitutio
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th.ey decide disputes in which the interests of the litigants are balanced. In
t!’lIS triangular relationship, it is the Jjudge who occupies the prominent posi-
tion, the apex of the triangle, and must, as such, “pronounce the Jaw”.

In modern democratic and constitutional systems it is the Constitution
that determines the selection of Jjudges and establishes their respective
functions and powers. Therefore, the Judiciary is organized according to
comstitutional law.

‘ For these reason the Constitution authorizes the existence of “specia-
lized jurisdictions™, accepting that a particular type of litigation may be
setFied by a specific type of Judge, endowed with a “natural competence”,
Thls competence may be set out in the “subject matter” (ratione materiae)
i.e., by reason of the subject in hand, or “territorially” (ratione loci):
ie., by reason of a given Jurisdiction, usually the home of one of the
litigants,

S_ometimes the law authorizes that such competence may suffer con-
-ventional or contractual accommodations, through clauses conferring
competences, included in public or private contracts.

.F 3nally, government tends to set up chambers or arbitration courts, and
admlplstrative authorities, called “independent”, or even authorizing judges
to ac':ljudicate “in equity”, as if they were truly arbitrators or mediators. Thus
the judges develop a real competition to traditional arbitration. It sufﬁce;
that the parties have agreed on this and that the rights in dispute are freely
available. An activity that also can constitute a free public service (12,

_ 4, I.n Portuge}l the judicial system is hierarchically structured. This
hierarchical organization is intended to address three main issues, namely:

. Fhe need to rectify the decision rendered in “error”, which is why
It seems desirable that a higher court composed of older and more
prudent judges should review the matter in dispute; and,

. wl?ether an error occurred or not, the law also provides for the
existence of a “double” appeal in civil and criminal matters, i.e.,

the pos'sibility of “appeal” in favor of the party deemed not satis-
fied with the decision of the first instance:
* finally, for reasons of uniformity of the law.

-_—

U2 Cf. Law No. 6372011 December 14 (: Le itrati
. ; : Legal Status of the Volunitary Arbitration).
and Law Na. 78/2001, July 13 (: Legal Status of the lustices of the Peace). )
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The creation of the Courts of Appeal and the Supreme Court of Jus-
tice, in the common order, and the Central Courts and the Supreme Admi-
nistrative Court, in the administrative order, responds to this aim.

Moreover, historical reasons and the need to democratize the Justice
system have contributed to the institutionalization of a parallel process of
specialized jurisdictions.

This specialization materializes today within the court’s Jjurisdiction
in the separation of the criminal courts and civil courts in the common
order. Even the appellate courts (Courts of Appeal and Supreme Court of
Justice, in the common order, and Central Courts and the Supreme Admi-
nistrative Court, in the administrative order), are organized and divided
into sections with ordinary jurisdiction.

Finally, the relationship between national courts and courts of the same
nature at the international or supranational level, such as the European Court
of Human Rights (ECHR) or the Court of Justice of the European Union
(CJEU), is complex, both technically and in psychological terms.

II. THE WORLD OF THE COURTS

L. In the courts of law judges occupy a special position. Career jud-
ges, usually appointed by the government for life, after a public recruit-
ment process or aptitude exam for the post, or “popular” judges, formerly
appointed via election or by drawing lots (for instance, jurors in certain
types of cases), should have a dignity. This dignity is not reduced to the
robe. It should, rather, be interior.

But there are mixed systems that blend the two magistracies in a
single college, such as in the United Stafes, where the judges are both
appointed by the government (in particular, federal Jjudges) and elected
(usually at the state or local level).

This system has the advantage of combining the science of the pro-
fessional judge, the so called “robed” judge, with the science of “not
robed” judges, often regarded as more able.

In Portugal members of the Judiciary are always appointed by public
nomination, and, as a rule, through a public recruitment process 9.

09 Cf. Article 47/2 of the Constitution, and Articles 40 ff of Law No. 21/85, July

= 30 (: Statute of the Judges), Articles 57, 61, 65, 68 and 70 of Law No. 13/2002, February
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Only the Justices of Peace !, established recently, are not robed
judges, but still, they settle disputes of less relevance. At any rate, they
perform essentially “extra-judicial” functions.

So, we cannot say that in Portugal the system is characterized by a
sharing jurisdiction between the robed judges and the popular judges.
Judges always occupy a position, an office. The judge is, in short, a public
officer.

But alongside the judges who judge there is another type of judicial
officers. These, however, belong to a hierarchical and autonomous juris-
dictional order — the Public Prosecutor’s Office. As such, the public
prosecutors are not part of the Judiciary and so they do not enjoy the
guarantees of independence which is inherent to the exercise of the judicial
function.

The representative and managing body of both judicial bodies, the
Jjudges and public prosecutors, is autonomous. For judges the Constitution
institutionalizes the Supreme Judicial Council "%, for judges in the admi-
nistrative and fiscal courts, the Supreme Council of the Administrative and
Fiscal Courts ". The representative and managing body of the public
prosecutors is the Supreme Council of the Public Prosecutor’s Office (7,

2. Outside the courts of law operate the judges of criminal investiga-
tion. These judges, as the name indicates, do not settle disputes, they
examine cases. As such, they belong to the judicial order.

More than “pronouncing the law” in particular cases, the role of the
investigating judge is to check compliance with the law, especially regar-
ding the criminal police authorities. They examine cases, gather evidence,
take provisional measures and monitor compliance deadlines, among other
functions. As a member of the Judiciary the investigating judge is subject,
like ordinary judges, to the principles of independence, irremovability,
unaccountability and impartiality.

19 (: Statute of the Administrative and Fiscal Courts). and Articles 114 ff of Law No.
6(/98, August 27 (: Statute of the Public Prosecutor’s Office).

9 Cf. Articles 202/4 and 20972 of the Constitution. See also, Law No. 78/2001,
July 13 (: Legal Status of the Justices of the Peace), and Judgment of the Constitutional
Court No. 250/2009, at: www.tribunalconstitucional.pt.

) Cf. Article 218 of the Constitution,

& Cf. Article 217/2 of the Constitution.

an - Cf. Article 220/2 of the Constitution.
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3. In the world of the courts of law, in addition to lawyers, who
belong to a professional association, which takes the form of a “public
association” U8 with its own ethics, and whose members take an oath
before being issued with their professional license, we find other agents,
e. g., experts, perhaps one of the institutions that has been developing most
recently.

Furthermore, we have the so-called “friends of the court” (amici cu-
riae), an institution of citizen’s participation in the administration of justice
that has been developing recently at the domestic, international and supra-
national [evels.

At the moment, the institution of the “friends of the court” plays a
very small and ineffective role in Portugal. It has only been to some extent
accept at the Constitutional Court, in major cases that most directly involve
public life, and therefore have earned wider reception by the media and
public opinion.

But the same can be said in relation to other courts, particularly the
Supreme Court of Justice or the Supreme Administrative Court, since both
deals with problems and issues not only relevant to the public life but also
of interest to society. Hence, other forms of participation in the adminis-
tration of justice should be developed which can incorporate advising the
court on various matters before it pronounces its judgment.

From this point of view, and contrary to what happens at the inter-
national and supranational levels, participation of civil society has so far
been scarce and of little impact on the decisions of any of the courts,
except for the Constitutional Court.

III. THE CONSTITUTIONAL JUDGE

1. The development of different legal systems has end up by granting
judges a “new” role. The constitutional principle of the separation of
powers, in particular the separation between the Constitution and the
law, does not signify the “immunity” of statutes or other acts of public
nature.

(8 Cf Articles 20/2 and 267/4 of the Constitution. and the Statute of the Bar. apro-
ved by Law No. 15/2005, January 26.

—
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Thus, in addition to defending demacratic legality, the courts have pow-
ers to examine the constitutionality of laws and other acts of public nature (9,
This reviewing function can be undertaken in two ways:

* in a decentralized manner, case by case, which is the solution
adopted in the United States;

in a centralized or concentrated manner, the solution adopted in
Europe.

In Portugal the system of judicial review is neither centralized nor
decentralized. It incorporates elements taken from both systems, It is, in
short, a mixed system.

In the tradition of the Republican Constitution of 1911, Portugal has
now a decentralized review of legislation, comprising a right of access of
all judges and courts to the Constitution and the principles contained the-
rein @, and a concentrated review of legislation in a special court, cons-
tituted solely for this purpose, the Constitutional Court @V,

In the first case, in a matter subject to trial, both the litigants and “de
officio” the Judge and the Public Prosecutor’s Office can question the
constitutionality of a rule or principle. Acting in this competence, the judge
is also a constitutional judge, performing a constitutional function, and has
then the duty not to apply the rule to the case brought to trial @, In the
second case, prior to the enactment of the law or after its enactment, at
the request of certain previously determined authorities, the Constitutional
Court can consider and declare the unconstitutionality of legislative rules
or principles with general binding force (erga omnes).

In the case of preventive review, that is, before the law’s enactment,
this will just involve the rules or principles embedded in certain instru-
ments expressly individualized in the Constitution . In the case of suc-
cessive review, this will cover “any” rules or principles, in accordance
with the provisions of Article 281/1/a of the Constitution.

The Constitutional Court also assesses and declares the illegality, but
only on a successive application, of certain rules, generally contained in

% Cf. Article 220/2 of the Constitution.

&9 Cf. Articles 202 and 204 of the Constitution.
@D Cf. Articles 221 fT of the Constitution.

@ Cf. Article 204 of the Constitution,

@ Cf Article 278 of the Constitution.
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laws of a superior force (“leis de valor reforga}d‘o”)‘zgr in the relational
domain between the central and regional authorities . i -
Finally, the Constitutional Court “checlfs” ‘and 1n£0rm.s .the eglhs_
-lature of the non-compliance of the Con.stltutlor} for omission of t e;
necessary legislative measures” ©?. In this functlgn, th:e‘ Con§t1tgt£na
Court does not replace the legislature. It on}y exgrc.xse:‘s a Hegatlve ne-
tion, and is therefore not entitled to set “time limits” or make recoxin-
mendations”, as occurs in other legal systems, such as Germany and Italy.

2. “In matters brought to trial the courts c.amnot appb;rgl)es that con-
travene the Constitution or the principle?s contained therein” #9. Any cc;ur;
may decide the issue of constitlilt:':c:nnarl:t%;,7)regardless of a later appeal o

inci Constitutional Cou .

e H;Zl,d :l: ‘t“;utcilgment of doubt” or “reasonable grounds” does.no:; occur
in Portugal, as it does in Germany, Ital)'/, apd more recer.ltly., in .ra},ncle,
with the institutionalization of the “priorlty‘1ssue of co'nst{tutlo.nall.ty . :
this, the trial court does not decide the question of COI‘IStltulElOl‘lallt)S lI:lStetﬁ
it refers to the Constitutional Court for a subsequent ruling, ané in de
specific case of France, to the higher court§ of’ common orqlelr 1( our ng
Cassation) and administrative order (ICoCnsetI T Erat), that will later se
issue to the Constitutional Council. ‘

o nf\tgdth;f::y any courts, because, from :Lhe outset, military ?mc.i gpy
other forms of settlement of disputes, on which the law ch;fers jurisdic-
tional form, including arbitration courts, are not ex.c!uded .  losal

Hence, it can be stated that the judge is an arllnlte'r not gnly of lega ;lty
but also of the constitutionality, in short, a constitutional j:rdge. .For' t 15;
reason the literature has come to distinguish between a -COH.StltUtlodna
jurisdiction in the broad sense”, assigned to all f:ox.n'ts of justice, an :;
“constitutional jurisdiction in the strict sense”, within the competence o

the Constitutional Court @,

@ Cf. Article 281/1/b, ¢ and d of the Constitution.

a9 Cf. Article 283 of the Constitution.

a8} Cf Article 204 of the Constitution.

N Cf. Article 280 of the Constitution.

28) i 2 of the Constitution. o

:2” g‘ ég:\zisiog:‘samm.\m and LEéoN HaLMoOND. La Jurisdiction Consmum;:m;;’ie_
en droit francais (1875-1961), General Introductipn. in: HERMANN M;)?L;R (ed.'\};x ;’iank
sungsgerichtsbarkeit in der Gegenwart. Lﬁnderberw.h!e und Rechtsverg erlc9 6uzng, ! o
Institut fur auslindisches &ffentiches Recht und Voikerrecht, Cologne, . pp- .
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IV. THE PROCESS OF JUDICIAL SELECTION

1. The Supreme Judicial Council is responsible for the appointment,
placement, transfer and promotion of judges, as well as the exercise of
disciplinary function @9, In the case of the administrative and fiscal courts,
these powers lie with the Supreme Council of Administrative and F iscal
Courts ©, The law establishes the rules and determines the competence
for the appointment, placement, transfer, promotion and the exercise of
discipline in relation to the Judges of the remaining courts ¢,

The appointment, placement, transfer and promotion of public prose-
cutors, as well as the exercise of disciplinary function, is the responsibility
of the Attorney-General’s Office %

Both judges and public prosecutors are appointed through a public
recruitment process, excluding any kind of influence from the political
system. But this independence and autonomy, in particular with respect to
the executive power, is offset by the introduction of internal controls, in-
~cluding the integration into a competitive career in a lifelong appointment,
managed with a wide margin of discretion.

In any case, in neither the Judiciary nor the Public Prosecutor’s
Office, is there any direct intervention from Parliament or the Government,
which cannot individually affect the career of the magistrates.

Note, however, that by law the Parliament can only intervene indirec-
tly in the appointment, placement, transfer and promotion of Jjudges, when
appointing seven members of the Supreme Judicial Council, four members
of the Supreme Council of the Administrative and Fiscal Courts and
five members of the Supreme Council of the Public Prosecutor’s Office.
In this last case, and contrary to what happens with the Supreme Judicial
Council and the Supreme Council of the Administrative and Fiscal
Courts, the Minister of Justice may appoint two persons of recognized
merit 69,

According to the Constitution, both the statute of Judges, common or
specialized, and the statute of the Public Prosecutor’s Office, are part of

B0 Cf. Article 217/1 of the Constitution,

B9 Cf. Article 217/2 of the Constitution.
G2 Cf. Article 21773 of the Constitution,
BD Cf. Article 219/5 of the Constitution,

Cf. Article 15 of the Law No. 60/98, August 27 (: Statute of the Public Pro-
secutor’s Office).

(34)
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the “relative”, i.e., not “absolute”, reset:vation of powers '01f far'haﬁl:t;
which signifies that the Government 1s allqwed to leg1sd2 :ﬁ;l (35)
domains, if provided with the appropriate parllamenta.r?; cre Govemn;em
Moreover, when it comes to the budg_e‘t, whose bl‘ is e;t Government
legislative initiative, the courts rely on political power, tlr:) Iyl): a:; far on the
Assembly of the Republic ¢¢. The two re!evan:J gxce};:.lh e
titutional Court ©? and the Court of Audltprs , whic have b egrating
autonomy, i.e., the power to draw up their managemen P

budgets.

2. The Judiciary is an autonomous, independent and professigqalizej
body. .composed of judges appointed for life, managed anci adrr;}n;:;ebrzc
: i is, in short, a system
¢levant Supreme Councils. It is, in short,
Zy S:';t;ent and, as a rule, through a public recruitment Rrocesl.:. e
” The Su;;reme Judicial Council and the Suprem.e.Counml of [§ Z : ::re
nistrative and Fiscal Courts are of mixed compozltloﬁ. 'ﬂwse bcl)y 12:‘ e
j tatives elected by the Assem
composed of judges and represen | . ey are
i inted by the President of the Rep
Republic and others appointe e e T ot
i the President of the Supreme Cou.rt o , f
:ll:: lgid rtgne Judicial Council ®¥, and the Pre51den’f of the Slfp.reme'AdaTlld
nistratilzfe Court, in the case of the Supreme Council of Administrative
iscal Courts “9. N N
Flsc{i‘heodistribution of seats on the Supreme Judicial C}g;.fnmrl] lslzzgzn:)l;r
i President of the Republic, / €
as follows: 2 appointed by the ! . y sored by
i j heir peers, in accordance
liament and 7 judges elected by. t . i
EZL::iple of proportional representation “!. Regarding the Supreme Cou

. . 72
83 Cf. Article 165/1/p of the Constitution. With the ?-?]i. c?(czgt:tor;fof }::i:gz?;fe"
' ituti ch is
i dural Law of the Constitutional Co_urt. whi o
tmt:i'ai?odn }:)l‘t? ;zwers of the Assembly of the Repu!ahc.(Amcle I64Ii (Lf tlinelgf):::; rl.: ;uio)n
© ¢ Cf. Article 161/g of the Constitution, which is part of the “absolu

Assembly of the Republic. . ) on
o pO\g;?’rS gfi;t:frticlc 5 of)'( the Law No. 28/82, Nov‘em‘bcr 15 (: Organic Law on the Or
anization, Fﬁnctioning and Procedure of the Constitutional Court). e Organization and

# 8 '-Cf.. Article 31 of the Law No. 98/97, August 26 (: Law on et

Procedure of the Court of Auditors). o
39 icle 218/1 of the Constitution. o
i""” gtf' %?lc of Law No. 13/2002, February 19 (: Statute of the Administrative a

Fiscal Courts). o
“n Cf Article 218/1 of the Constitution.
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ncil of Administrative and Fiscal Courts: 2 appointed by the President of
the Republic, 4 elected by the Assembly of the Republic and 4 judges
elected by their peers, in accordance with the principle of proportional
representation 2,

The law may provide for the participation in these councils of judicial
officials, elected by their peers, with intervention limited to the discussion
of and voting on matters relating to the assessment of professional merit
and the exercise of disciplinary function @9,

3. These Supreme Councils are not “self-government” bodies of the
Judiciary. Instead, they are “organs of guarantee”, which administer the
life of the judiciaries in the name of the law and without political interfe-
rence.

The fact that the political power is represented on these bodies does
not impair the above statement. One thing is the independence of their
function, the other is the management of their careers. The representatives
of the political power have also a word to say on this matter to the extent
that justice is administered “on behalf of the people”.

These Supreme Councils are intended to limit, or even exclude, the
intervention of the executive power in the management and administration
of the Judiciary, including its remuneration system, enshrined in a special
statute, and thereby separating it from the political system.

Reasons connected with the previous authoritarian regime, especially
the need to reconcile the requirements of a political nature with those
relating to the technical-legal competence of the candidates, led the cons-
titutional fathers of 1976 to favor this particular system.

In the higher courts, in particular the Supreme Court of Justice and
the Supreme Administrative Court, the competitive submission of curricula
is open to jurists of recognized merit, apart from Judges and prosecutors,
which means that lawyers and academics can apply ©4,

“D  Cf. 75/1 of Law No, 1372002, February 19 (: Statute of the Administrative and
Fiscal Courts),

@5 Cf, Article 218/3 of the Constitution.
“4 CFf. Articles 50. 51 and 52 of Law No. 21/85, July 30 (: Starute of the Judges).

and Articles 65, 66 and 67 of Law No. 1372002, February 19 (: Statute of the Admi-
nistrative and Fiscal Courts),
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4. Judges are members of bodies that are unique' alt.ho.ugh not unified,
according to the principle ofl the “plurality” of jurisdictions. And these
j ject to a special statute. .
JUdg?h?:estS;Eie must inglude not only how they are recruited,l appomte_d
and access to their bodies, but also the guarantees of the exerc1se.0f'the|r
duties, including the remuneration system. Of these structura! Prmc;ples%
independence, irremovability, impartiality and unaccountability, are o
i i ance. -
pamsflﬂ:r;?ni(i);e of judicial independence states that courts are subject
only to the law. The law refers here to the legal system, and the supreme
i titution 9. .
- l"ls"htilj)r(i::::?ﬂe of judicial independenc.e means also that Judges are not
dependent upon instructions and policy directives. They are strn?,tly se;?aI;
rated from other organs of the state. The literature has' come to distinguis
between “external” independence (relating to the“._ludlcmr’),/ as a cor;(ajorate
body, and, reflectively, to the sit:jgle.djudﬁge)) and “internal” inde-pendence

i j considered individuaily). .
(rela%l;g;:té::aﬁe?ndependence we must, then, understand .tl}at _]l:ldgle.‘.':j are
not subject to orders or instructions fr0n.1 extern:il au_tl.lorlt.les, 120 u 1ng
the organs of political power. The jud.ge is not a” polltlcal. judge”, rllct)r l?
the justice that he administers a “polit.lcal Jjustice”, subs;rvu?nt tc? pcl>f1 lC?-
or private interests. The Judiciary is lnfiependenF, .m.amfestmg itself, pr
marily, as a separate power within the intermal division of state p?\_m:,;s.

By internal independence we must understand the‘ at.lthorl'fy of judges
considered individually in relation to acts perfonTled w1t‘h|r‘1 their fun.ctllonsf..
Judges are subject to the law and the Con‘stltutllon. This is a principle ol
functional independence and not of institutlc?nal mdepend?nce. The a[(:nipeal
system provided as a guarantee of citizens’ rights, mostly in the procedura
codes, does not impair this functional independence.

5. The irremovability of the judges is usually seen as a guarantee of
the institutional independence of the Judiciary. But it has not a[wa.ys been
s0. Article 216 paragraph 1 of the Constifution, however, provides the
generic guarantee of irremovability of the judges. The.y cannothbt-:l trans-
ferred, suspended, retired or dismissed, except as provided by the law.

59 Cf. Article 203 of the Constitution,
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But the irremovability can also be interpreted, from another perspec-
tive, as a guarantee of the internal institutional independence. This task is
now assigned to the respective Supreme Councils, “organs of guarantee”
of the respective judiciaries, the Supreme Judicial Council and the Supreme
Council of Administrative and Fiscal Courts “9,

6. Judges cannot be part of the cases brought to trial. The judge must
decide the case as a non-participant “third party”, i.e., equidistant from the
interests at stake in the process, only subject to the law. This requirement
of impartiality or “ferceriedade™ justifies the judge’s obligation to declare
himself prevented from judging if there is a personal relationship or
self-interest in the case, and it may still give rise to the incident of suspi-
cion driven by the litigants.

Due to the impartiality and adherence to the law, judges may not
simultaneously exercise any other function or role in which they have to
deal with the same subject matter with subjection to given instructions.
Judges cannot be subject to instructions and no judge can be bound by
orders for the fulfillment of their functions. Ensuring fairness and com-
pliance with the law reinforces the guarantee of the institutional and
functional independence of judges and the Judiciary “7,

Impartiality, however, can be seen from another point of view, as a
rule of professional conduct directed at the behavior of judges for pro-
~tection of the reputation of the Judiciary. The judge in his private life is
a citizen like any other, but he should conduct his private affairs with
certain discretion. Whoever is called to administer justice “on behalf of
the people” cannot exhibit dysfunctional behavior that causes public scan-
dal. This discretion, which is essential for judges, is required to prevent
the internal forum, the conscience of the judge, from vitiating the correct
interpretation and application of the law.

@6 Cf. Articles 217 and 218 of the Constitution.

@7 It is this guarantee of independence and impartiality, reflected in being bound
solely by the law, that justifies the establishment in their statutes of prior permission from
the Supreme Councils for the exercise of other functions, and the ban on party political
activities of a public nature, and also the holding of public offices, with the ex-ceptien of
the President of the Republic, member of the Government or the Council of State. Cf,
Article 11 of Law No. 21/85, July 30 (: Statute of the Judges), Article 3 of Law No.
13/2002, February 19 (: Statute of the Administrative and Fiscal Courts), which refers,
subsidiarily, in matters of incompatibility, to the Statute of the Judges, and Articles 82 and
139/1 of Law No. 60/98, August 27 (: Statute of the Public Prosecutor’s Office).
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7. Judges are masters of their “pre-judgments”, a concept that encom-
passes both their professional knowledge and their knowledge as private
citizens, but this pre-judgment, although it can be seen as a “hypothesis
of judgment”, should not dominate the outcome of the case. It must instead
be taken as one of several integral elements of the “hermeneutic circle”
of the judicial decision.

This concept of “independence” is confronted with the concept of
“accountability”. This, in particular, for the judge considered individually.
Within certain limits, judges are considered “unaccountable”, in the sense
that they have no obligation to external authorities, including‘ t‘he agencies
of the political system. Thus, in Portugal, judges have‘ no political accoun-
tability before the political-representative bodies which could eventually
lead to dismissal or transfer of functions.

But, contrary to common law judges, they do not individually perform
the function of administrator of justice. They are integrated into a “public
office career”. They have therefore been incorrectly deemed to be part. of
the civil service. This is why the provisions of Article 22 of the COHStlt'I..l-
tion, relating to extra-contractual liability of the state and other public
entities, should not apply to them.

This, however, does not mean that judges, individually considered,
cannot be directly accountable under the criminal, civil and administrati\.'e
laws for acts performed in the exercise of their functions, which result in
contravention of the law or the rights, freedoms and guarantees of the
citizens or injury to others “®.

In the case of criminal liability, if it is found that a judge has com-
mitted a crime there is nothing to preclude the obligation to answer to the
law. But not quite so with regard to the civil liability and disciplinary
procedure rules. '

As the courts are a “sovereign body” 9, the judge cannot answer In
civil and disciplinary proceedings in the same way as the other sta.te organs
and agents or the ordinary citizen. Here, more accurate and precise limits

must be established.

@8 Cf Article 5 of Law No. 21/85, July 30 (: Statute of the Judges), Article 3/2 of
Law No. 13/2002, February 19 (: Statute of the Administrative and Fiscal Courts), and
Article 77 of Law No. 60/98. August 27 (: Statute of the Public Prosecutor’s Office).

“%  Cf. Article 202/1 of the Constitution,
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But if there is a place for disciplinary liability, it will be exercised by
the Supreme Councils ®®. The competent body to exercise disciplinary
function, as regards the Judiciary, is the Supreme Judicial Council &V,
Regarding the judges of the administrative and fiscal courts, it is the
Supreme Council of the Administrative and Fiscal Courts 2. With regard
to the public prosecutors, it is the Attorney-General’s Office ©3.

8. The Constitution refers to the issue of Jjudge’s accountability. In
accordance with the provisions of paragraph 1 of Article 216: “[tlhe judges
cannot be held accountable for their judgments, saving the exceptions
provided for by law”.

Law No. 67/2007, December 31, introduced a new discipline in the
legal system of extra-contractual civil liability of the state and other public
entities, which includes “liability for damages arising from the exercise of
the judicial function®.

In these circumstances, without prejudice to the criminal liability they
might incur, judges cannot be directly liable for damage arising from their
exercise of the judicial function. However, if a Judge acts with “willful
misconduct” or “gross negligence” the state has a right of return against
them. The decision to pursue the right of return in relation to judges lies
with the competent disciplinary body, acting on its own initiative or on
the initiative of the Minister of Justice ©9,

This type of accountability that the state imposes on judges, by way
the right of return, consisting of compensation for damage caused to the
exchequer in the exercise of judicial duties, does not seem to be the best
and most appropriate.

First, because the function of judging is an independent rather than a

subordinated activity. Second, its exercise may not correspond to the ful-
fillment of a “service obligation”.

®%  Cf. Article 217 of the Constitution.

B Cf. Article 217/1 of the Constitution, and Article 149%/a of Law No. 21/85, July
30 (: Statute of the Judges).

B2 Cf. Article 219/2 of the Constitution, and Article 74/2/a of Law No. 1372002,
February 19 (: Statute of the Administrative and Fiscal Courts).

N Cf Article 219/5 of the Constitution, and Article 15/1 of Law No. 60/98, August
27 (: Statute of the Public Prosecutor’s Office),

B9 Cf. Article 14 of Law No. 67/2007, December 31.
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The statute of the Judges now includes this accoun.tability, w}:gf
safeguarding provisions in the Constitution and other'speual statutes 2.
Nevertheless, in the light of the actual status of the Jud.uj,lary, this provision
should be deemed constitutionally groun.dless and pc?lltlcally wrong, since
judges and other judicial officers, including the pub!lc prosecutors, cannot
be considered public officials in the sense of belongmg to the Cl\:’ll service.

Judges are holders of a “public ofﬁ?e”, perfonmng_ a functlo.n‘— the
judicial function — characterized by itsflpdep:tr}dﬁg:e, irremovability, un-

ility and special guarantees of impartiality. _
3000111_;1;32:1%6 conslzitutiongal qualification of j}ldges and other magngtrates%
as holders of a “public office”, without prej'udlce to .the legal extension o
certain aspects of the civil service system, 1s one thing, but their status as
ivi ts is quite another. .
o ;E?;Edges gnd judicial officers have their own particular statute;. So
the proper solution would have been to leave‘t}‘lerp out the scope © a;:;c-l
plication of the new law on extra-contractual civil liability of the state an

other public entities.

V. THE PARTICIPATION OF “NON-PROFESSIONALS” IN
JUDICIAL DECISIONS

1. The courts are “sovereign bodies” responsible for administering
M H 93(56)
ustice “on behalf of the people™®®. . .
! In carrying out this function, the courts are entitled to tl?e assistance
of other authorities ©, and the law may provide for alternative forms of
settling disputes ©®. ‘ )
First, we must distinguish between the forms of ‘vqluntary and
“involuntary” jurisdiction. In the latter case, with the exception of experts
and other persons who may be called to testify in court, it is h-ard to say
that we have instituted forms of “non-professional” participation in the

decisions of justice.

©9  Cfr., Article 5/2 and 3 of Law No. 21/85, July 30 (: Statute of thef Jt}:ldg;sg:
Articles 3/2 and 3 and 24/1/f of Law No. 13/2002, February 19 (: Statute -Ostt tﬁte ¢
ministrative and Fiscal Courts), and Article 77 of Law No. 60/98, August 27 (: Sta
the Public Prosecutor’s Office). o

58 Cf, Article 202/1 of the Constitution.

67" Cf. Article 202/3 of the Constitution.

6% Cf. Article 202/4 of the Constitution.
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In the “voluntary” Jurisdiction processes, Le., non-adversarial, the
answer will be different. In family law, in contract law, and in socia] pro-
tection law, not only are forms of assistance of other authorities contem-
plated, but courts can even act in “dialogue”, not Just with the various
parties involved, but also with any public or private associations that may
represent or support them.

Justices of the Peace have recently been introduced as a mode of
“non-jurisdictional” settlement of disputes. But, in fact, this is vet another
alternative form of settling disputes, and so also a way of “unclogging”
the work of the courts, both to achieve greater proximity and speed in

These forms of “extra-jurisdictional” settlement of disputes, and even
of “mediation”, are tending to spread in the domains of both the civil and
criminal [aw, Strictly speaking, there is no involvement or participation of
“non-professionals” in the decisions of justice, since this is not an exercise
of a jurisdictional function.

2. Another issue is related to legal advice. But here too we cannot
strictly speak about the involvement or participation of “non-professionals”
in the decisions of Justice. Besides that, the system of legal counsel ope-
rates solely with regard to the Constitutiona| Court ® the Court of Audi-
tors 61, the Supreme Court of Justice 62 and the Supreme Administrative
Court 63,

In such cases, the court system, in addition to incorporating a smaller
number of judges, usually offers legal counsel. In general, the consultants
and auditors come from universities in the intermediate levels of their ca-
-reers, but they can also be Jjudges or other Judicial officers. In the case
of the Constitutiona) Court, legal advisors are generally recruited out from

—_—

®% Cf. Article 61 of Law No. 7872001, July 13 (: Legal Status of the Justices of
Peace). See also, Judgment of the Constitutional Court No. 2502009, at- www.tribunal-

constitucional. pt.

0% Cf Articles 18 ff of Decreto-Lei No, 545/1999, December 14,

®%  Cf. Article 30 of Law Nao. 98/97, August 26 {: Law on the Organization and
Procedure of the Court of Auditors).

% Cf Article 3/%/e and 3 and Anticle 13 of Decreto-Lei No. 74/2002, March 26,
®%  Cf Decreto-Lei No, 354/1997, December 16,
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judges, is, as a rule, trough public tender
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the civil service ©¥%. In the case of the Court of Auditors, the office of
e .

ich i ally attached to any of the
auditor and consultant, which is not per(sg)r‘l y
At the level of the higher courts, the SupremeICOulrt c;i; iJ;los:;Cz :; tt};e
ini i judges have legal a -
dministrative Court, the ju : y. !
Sipriil:lesﬁp;rt to carry out their functlons_ ) And the Adm(lﬁr;)lstratlve
’ianiscal Courts also have a system of audit and con‘sul[tancy ort. e
: The presidents of the higher courts have‘ a technica supprt.ci e
This includes jurists and judges cooperating with, rather than participating,
in judicial decisions ©®. _ . o
" Juglifl::ﬂy i;l:e Public Prosecutor’s Office is aSS}sted by- JUdlmaldoE;l:;e;siﬁt:;
criminal po,lice authorities, with the correspondm_g adw?gfylinaddiﬁon e
rvices, as well as legal auditors, who may be. judges ©9). o R
f;ﬁce o% the Attorney-General has its own technical support servi .

V1. JUDGES AS MAKERS OF LAW

1. In Portugal, as in other countries, judges clomglzt;sttll"l:ctac‘;:;\;t);il?:
the legislature. Judges make law, not on a gf:n.tlarla a.ncc‘mmct ‘v i;] e
the legislature, but in individual cases. Inv civi a.w,t_onaI matters,jUdges
review of administrative action, especially in constituti 2

make law, and not just in the “interstices” o,f,' the law.l Aemerioan extrac.
How;:ver contrary to the “common law”, of Anglo-Am
>

tion, Portuguese judges belong to a continental system which is based on

i 99, December 14. )
icle 20 of Decreto-Lei No. 545/1999, ) i
::: g‘ ?\ﬁf}z 30 of Law No. 98/97, August 26 (: Law on the Organization

i -Lei No. 440/1999, November 2. '
rt of Auditors), and Decreto-Lei oLei
Pmce?“g’re g;; tﬁ‘tﬁ:?; 3/3 and 13 of Decreto-Lei No. 74/2002, March 26, and Decreto

e : of the
e 321’193?2:&2 S6/4 and 56/A of Law No. 13/2002, February 19 (: Statute

inistrati i rts). _
Admlg;flraél;’ eA?'tniiigslcglf? :;'] Dgcrcto-Lei No. 545/1999, December 14, Articles 3/2/¢ and

3, al]d l3 Oi Decl et()-I,el’ I'JO. 1412002, l\"[al C]l 26., DCCICEO—LCI NO. 354/]99], Decenlbel
l{!_ aild AIHCIe 3() ()1 LaW IJ(L 98 9;. Au (3518 26 . Law on ﬂle Ol anization and PIOCCdUlC

o thc“"’C’ougfo;ﬁ;i:‘T:: ;s/)?; 9/2, 44, 45, 49 and 50 of Law No. 60/98, August 27 (: Statute

; tor’s Office). . blic Pro.
o thcﬂf’)’umg;' PRO:T:I'; olr214 of Law No. 60/98, August 27 (: Statute of the Publi

secutor’s Office).
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a Roman law. The system is not Juriscentric but legiscentric. The law is
the expression of the “general will”, the sovereign decision of a represen-
tative parliamentary body, not the “common law” formed on the basis of
classical Roman law, but on a centralized system of law, which is the one
received on the Continent.

The law is centered on rules and statutes. It is a “Jupiter’s law™,
enshrined in the codes, not primarily realized, as the Anglo-American law
is, through the ordering of legal proceedings (writs). And in addition, on
the processes, which based on the principle that if their rules were properly

observed and respected, this will necessarily lead to a fair and equitable
procedure (due process of law).

2. In Portugal, the procedural law is not structured by the ordering of

legal proceedings (writs). Consequently, the principle of the binding force
of precedent is not recognized.

shall be decided in the same (or a similar) way. In principle, for judges to
draw up rules of law it is enough for them to decide on “questions of law”,

Questions of law can be decided in two ways: with or without jus-
tification. But in both cases the Jjudge produces “jurisprudence”. A Jjudg-
ment or decision that is confined only to the explicit content of the law,
without further Justification, will determine the law applicable to the case,
and, as such, it also conveys a rule.

Precedents, however, have the advantage of facilitating the “prediction”
of the judgments, the so-called “theories of anticipation”, i.e., what has been
“said” or “spoken” by the judges, whence we can infer what he wil] “say”,
and it is the combination of these two elements which constitute a precedent.

Other jurisdictions have chosen another structure, not making the
precedent binding on the future.

As a reaction against the “general provisions” pronounced by the
parliaments (courts) of the Ancien Régime in France, and in Portugal, too,
when the constitutional fathers were engaged in the preparatory work of
the Constituent Assembly of 1820-1822, in the early stage of the consti-
tutional regime, they decided to prohibit judges from “pronouncing” on
matters brought before them through “general provisions™ 7).

Especially in the face of distrust from the Jjudges of the then Judiciary that re-
presented an aristocratic and stratified form of justice. Cf. ANTONIO M. Hespanua
Guiando a Mo Invisivel, Direitos, Estado e Lei no Liberalismo Mondrquico Portugués

L
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judges

However, given a precedent contrary to the law and Lea;son,“;u;:fts

have the socially recognized power (auctoritas) to argue tha ned X th;
c:rtain key elements, are different from those previously governed by

act. . . -
sameEven in the systems of legislative enactment, where the judge is n

i tem of distinguo.
by precedent, we find this sys : "
bOUHgng{ %ontinental judges do not have to give them relejv'ance. I:1 3:1 "
the reasons for the judgment may be limited to creatmg a pri iple
c?'ssz;rrection” without the need to demonstrate that this same princip
0 , ! 0
is justified by factual circumstances peculiar to the case

. o
3. It happens that the higher co.urts, 'the Suprem.e ?}?:r:d::i l:lil;rc;ct;ive
order, or the Supreme Administrative Cou:t, m“ : e
g]rodrelr do n,ot in general decide “questions of fzc buf q::es:;zl:sg ;Jt aw
’ ition, the “uniformity” of jurispru ence is n
th oul nhar(::iin:;: ’endowed with the same general blhndmg force of Itll:; tla;;'-.
C;nsfquently in Portugal, the decisions of t.hefh1gl:;rrecscz;.ltrt;,1 ec::ledswns
ind th:a lower courts, which thus .rer‘nam”r.ee_
:;"cglye li.'llinghter courts, and so produce “dlvsmdent Junsprtl-llde-nct:.w o
This decision is due not to the legislature but to the tl:uﬁonal n o
the Constitutional Court, which in 1993. t:ieclared :nc;mi éh o the, e
eral binding force, Article 2 of the Civil C'odf':, or breach ¢ Rt
8-en| contained in Article 115/2 of the Constltutlt_)n‘ (ncz,w {Am; e com:
:\:gi:h established the prohibition of “general provisions” with force
parable or identical to the law ‘.72).. ted for refer to the judg-
The only exceptions constltutlor!ally provi ot o
nts of the Constitutional Court, in acco'rdance with pa iy or
lz;‘ltf':tic:le 282 of the Constitution, when decian}lg the unconstitu 10e o or
illegality of rules in a successive abst-ract rt?\uev\;3 and r;?oizpsr::mmed v
nistrative Court, when declaring the illegality of regu

it for assessment ™,

hcal Lv -
( G lﬂg he I i ]bi Hand. ights. S at and Lﬂ n Onugu 3 MOﬂal‘C 1
uld t nvis € R. tate W F €s5¢ 1

o i 2004. pp. 91. 111 fT. . N—
berallfg:l ),C(go.::g)gr;em of the Constitutional Court No. 810/93. at: www.tribunalconstitu

: i I Code
= ‘“’L CE. Article 268/5 of the Constitution, and Articles 72 ff of the Procedura

of the Administrative and Fiscal Courts.
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But we can always say that the Judge, in the Kelsenian tradition, acts
not as a “positive legislator”, but as a “negative legislator”, enjoying the
power of “refusal” and not a “prolative” power.

4. Judges, from whom binding judgments are expected, should be
required to set out the reasons, the rational grounds for their decisions,
The obligation to justify decisions weighs on the Judges and the judicial
power 9,

It is now the task of the modemn theory of interpretation to determine
the rational grounds for the judicial decisions so that the sentence can be
controlled. This principle requires from the Jjudge a linkage to “reasonable-
ness”. The responsibility of the judge is becoming more and more a res-
ponsibility for the rationality of their decisions.

In this sense, we can say that the rational grounds are a “necessary
support” of the judicial decision. Irrationality or insufficiency of the rea-
sons will determine the injustice and irrationality of the decision. Hence,
the lack or insufficiency of reasons constitute a suitable cause for the nul-
lity of the ruling in which it was handed down.

The rational grounds for the Judicial decision, however, do not amount
to a set of rules, but to a bundle or set of reasons for these rules, which
are offered in support of the judgments. Therefore, it is this “value-based”
or “non-deductive” mode of justification, more extensive than the merely
“deductive” one, in reference to the codes, that forms the model of the
“syllogism of justice”, which is now advocated as a central element of the
“democratization” of the system of justice and of the “correct” application
of the law by the courts.

This mode! of the court’s reasoning is essentially “value-based” and
appeals to “non-deductive” arguments. This “law of the judges” (Richter-
recht) derives its authority and independence from the scientific method
of justification 9,

Thus, the “forms of communication” gains new relevance and with them
the evaluative and complex dimension of the law as an altemmative model of
consistency and/or integrity between the “textual linguistic utterances” and the
“reasons” underlying their rulings, i.c., the arguments used.

74 Cf. Article 205/1 of the Constitution.

@) Cf. CrisTina QuEIRDZ, Interpretagdo Constitucional e Poder Judicial. Sobre a
epistemologia da construc@o constitucional (“Constitutional Interpretation and Judicial
Power. On the Epistemology of Constitutional Construction™), Coimbra, 2000, pp. 161 ff.

The Independence of a Meritorious Elite: the Go-Vernment of Judges... 51

Integrity is now controlled by the use of a “strif:t” Justification 'fhat
“objectively” is contained on the specific mode.of :.'atlonal argumentation.

And it is through this “act” of speech (iuris dicere) that not only th_e
vocabulary but also the entire judicial life ha\.fe l?een developgd. The admi-
nistration of justice in a democratic and constltuttonall system‘ Js the prc.)duc.:t
of a confrontation of values. And it has to do not w1fh thg 1nten‘1‘al J'ustl-
fication”, but with the “external justiﬁcation”,_tha_t is, ‘Wlt;l,’l (:ge rational
acceptability” of the premises of the “internal 4ustlﬁcat|on -

With this, judges try to compensate for their lack of c!emc;cratnc repre-
sentativeness, basically the fact of not being elected. Which is to say that-
the courts now seek to justify their decisions tf’ benefit from a consensus:
of the litigants, of the higher courts, and ultimately of the inter-pretive

ity itself.
comrlnnu::grtl,tst;e idea is that judicial decisions shou'ld not only be obeyed,
but also recognized, since, as seems more appropriate, they are best seen
as more widely accepted by society 7.

5. In Portugal we can disagree as much_ with the c‘ourt’s‘ decnsnpp as
with its reasoning ®. But recognizing the existence of dl.ssel.ltu':,g opinions
is also accepting, based on the same grounds, a “person.altzatlon _of Jjustice
whose rationale amounts to a plurality or free expression of opinions. )

This practice can convey some confusion in the r.'ftlonal grounds_oh
judicial decisions, but it provides alternatives. Tt.le rgqu1re3nent to puglls-
minority dissident opinions allows a 'better public dlscu.s_swn of the ec;
sion, strengthens the awareness of _}udge.s’ acc.:our.ltablhty, and as suc:f
contributes decisively to further the rationalization of the system o
JUSUC;wamg the extent to which this “revelation” of reasons does nc'>t by
itself lead to other conflicts within the system, and which clas_ses -of dlsadc-l
-vantages could steam from it, is itself another pf'obl.em which is relatef
to the expectations of participation and democratization of the system o

justice as a whole.

@ [bid.. p. 163. N o o
an CHA'I‘Mp PERELMANN, Ethigue er Droit (brasilian translation. Etica e Direito™).

Paulo: Martins Fontes, 1996, pp. 552 ft. ) . ' ]
s20 ::E:OCf. Article 42/4 of Law No. 28/82. November 13 ( Orgamc.La\\ on thch:‘
ganization. Functioning and Procedure of the Constitution‘al.Court). Article 66d3/1 of the
Civil Procedure Code. and Articles 372 and 425 of the Criminal Procedure Code.
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Be that as it may, and in the case of the higher courts, the publication
of the dissenting individual opinions, together with the reasoned grounds
for the judicial decisions, should be construed as a means of strengthening
the guarantee of neutrality and impartiality of the courts and, through them,
the entire process of (inter-)mediation between the state and society.

And it decisively marks the passage of an authoritarian to a democra-
tic based system of law, which implies “discussion” and “dialogue”, not
only between the courts and other organs of the political system, but also
between the courts and public opinion.

VII. THE QUESTION OF LEGITIMACY

1. In the late eighteenth century, James MaDIsON wrote in “The Fede-
ralist” No. 51 that the courts, as organs of the political system, should be
viewed as “sentinels” of public opinion.

In fact, at the level of the supreme courts, and in particular the courts
of Constitutional Justice, the literature tends to divide jurisprudence into
two blocks: one related to the “legal matters” and the other to the “poli-
tical matters” %

Today, as we should expect, the discussion about the “legitimacy” of
the courts and the Judiciary is guided by other paths.

The problem is not one of knowing whether the courts can take —
and do take — “political” decisions, breaking with the traditional legal
criteria — the Methodenstreit of the Weimar era — but of determining the
extent to which courts in general, and Constitutional Courts in particular,
operate in a “continuum™ between a typically political function and a
typically legal function.

For that reason, the differentiation between the “legal system” and the
“political system” consists not only of strengthening the position of Jjudges,
and the appeal to a higher decision-making autonomy, but also of a better
theoretical and methodological development of legal arguments in compa-
rison with strictly logical or sociological determinations 0,

™ Cf. RoBERT H. JACKSON, The Supreme Court in the American System of Govern-

ment, Cambridge, Mass.: Harvard University Press. 1955, pp. 53 ff.

@0 Cf. NIKLAS LUHMANN, Funktionen der Rechisprechung im politischen System,
in: NikLas Lunmany, “Politische Planung. Aufsitze zur Soziologie von Politik und Verwal-
tung”. Cologne, Opladen, 1971, pp. 47 ff.
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In fact, the model of judicial adjudication does not resuit in the repla-
cement of a “rule interpretive model” with a “judicial power model”, a
model in which the judge (and the Judiciary) would constitutively be an
interventer, an autonomous creator of the solutions required by societal
aspirations.

Nevertheless, the courts and the Judiciary can “correct” and “supple-
ment” the legislative prognosis, distinguishing, in the event, the “legal
(provisional) qualification of the facts”, oper?ted by th.e legislature, from
the individualization of the “norm of decision”. An issue, after all, qf
“(self-)delimitation” of their own jurisdiction and of the “extent” of their
reviewing function. )

Not forgetting that legal procedures are not only used for the “pro-
duction” of the decision, but also for the “absorption of protests” V. Under
the current system, the responsibility for the “consequences” or the
“results™ of judicial decisions is not ultimately the cor'npetenc.e of the
judges, but fundamentally that of the politically conforming bodle‘s. i

In these circumstances, the judicial decision becomes a “creative ac
and not just from an exclusive conventional point of view — the prt?blem
of the Selbsbegrifflichkeit — the ability of the judges (and the law in ge-
neral) to create “autonomous concepts” 2, N

To this should be added the radical distinction between the position
in which we find the legislature, or normative producer, and the jque,
although in the case of the latter it can be assertgd that there now coexists,
alongside a social activity of arbitration, a specific form of control of the
activity of public authorities. .

The function of judging is something that is beyond 'the essential core
activity of the state in its projection on the whole of society. It represents,
in the institutional division of power, the function which has lea§t appro-
ached the evolution towards the social state. Constitutional Just_nce_alone
maintains a more appropriate relationship with the global functioning of
the political system 9,

@0 Ibid. )

%) Cf WaLTER LEISNER, Von der verfassungsméfigkeit der Gesetze zur .Gesel?mfz-
Bigkeit der Verfassung. Betrachtungen zur méglichen selbstdndigen Begrifflichkeit im
Verfassungsrecht, Tiibingen, 1964, pp. 16 ff. . - ‘

) Cf. CRISTINA QUEIROZ. [nterpretagdo Constitucional e Poder Judicial, cit.,

pp. 307-308.
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2. Judges do not have an originally power, but a derived one. The
appeal to popular sovereignty — “We, the People” — in the exordium of
Judicial decisions, as the source of all legal powers, sets up the Judiciary
as a representative body. But this is not a representation by delegation (or
majority), but rather of a “figurative” or “symbolic” representation, i.e., a
representation of an institution or legal person, which implies a distinction
between the “office” (officio) and its “holder” @9,

“Ubi non est actio, ibi non est Jjurisdictio” or “wo ist kein Kléger,
das ist kein Richter”, the principle that the law does not arise from the
creation of an action but precedes it. In other words, the ultimate “profes-
sionalization” of judges and the Judiciary represents a logical “prius” for
important changes in the relations between the courts and the political
system.

Given these considerations, the independence of the judges and the
apolitical and impartial nature of the Judiciary are not solely a consequence
of the principle that judges are bound by the law, even though historically
they are understood as self-binding requirements. This is because the
legislature also acts in subjection to a higher law, never having intended
to be taken as independent or apolitical, since, in fact, it reflects the per-
sonal and objective independence of Judges and the Judiciary, the principle
that they should act independently of political groups, so that their judg-
ments can be presented as free, fair and impartial 9,

Within the process of law creation, Judges are essentially adjudicators,
who are predominantly not bound, and therefore highly independent, while
they institutionally and internally depend for various reasons on their sur-
roundings and on themselves (6,

Two aspects of the judicial function give the judge this special reso-

nance: one is its obligation to engage in a dialogue, the other is its inde-
pendence &7,

(K4)

Cf. ErnsT KaNTOROWICZ, The Kings Two Bodies. A Study in Medieval Political
Theology (french translation. “Les Deux Corps du Roi. Essai sur la théologie politique au
Moyen Age™), Paris, 1996, pp. 156 fI., especially the concepts of “corpus fictum® and
“corpus repraesentatum’.

@1 Cf. CrisTiNa QUEROZ, Interpretagdo Constitucional e Poder Judicial. cit., p. 309,

& Cf. DIETER SIMON. Die Unabhdngigkeit des Richters (castlian translation, “La
Independencia del Juez”), Barcelona, 1985, p. 171.

#5 Cf. OWEN Fiss, The Supreme Court, 1978 Term. Foreword: The Forms of Justice,
in: 93 “Harvard Law Review™ ( 1979). pp. 1 ff.. 13.
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But the judges are people — “hun.lan, all too humgn”: Theirdab.illtz
to make a special contribution to political and social life is not e?\;::
from a function of personal knowledge, but from t.he dcf"imtlon o(ss) e
function they perform and through which they exercise their power @, )

Even in the period of the liberal state, the mstl.tutlonal sepgratlor}r lc:
powers never fully coincided with the legal separation of fun:j:ic;;ns. ee
development of the democratic syste.m 'ha.s accentuated these al t;retncres_.
In times of economic and social crisis, it is not the legal control that p.

i litical control. .
VallS[EU:hteh:nl:E the legal and constitutional priqciple of the sepa}'atlc?n ci?
powers ensures the “reflexive structure” of legitimacy by presenting itse
as a limit to the “juridification” process, thu's-pre\.:gr;tmg a legitimizing
“self-referentiality” of the judges and the JUdIClal'Z o .

And to the extent that “procedural legit.ir.na'cyf 9 has suc-ceeded , the
political system legitimizes itself while legltlmlzmg t-he .law 1;‘ prow:rc;s.
This presumes a functional model of structural .dehmltatlon 0 pﬁetweez
the judge. It is the judges that now dra\:vs the line of separatl;nn ween
the law and the political system, which is to say between the law an

system of justice ©",

3. The “remedial” role of the courts and the Judiciary embraces“the
basic concept of “representation” and, consequently, the concept of “so-

ignty” in its legal and political framt.ework.
Vefel%g fact that the prophecy of Alexis de TocQUEVILLE ® had been

fulfilled in the meantime, according to which “political issues” tend to be

8 Ibid., p. 12. N - '
8% Cfl'. JU'J)\GEN HABERMAS, Faktizitdt und Geltung. Beitrage zur Diskurstheorie des

] furt am Main, 1992, pp. 229, 317 ff.
o des demokratischen Rechisstaat, Frank P
Reﬂhffwl:n Cf, NiXLAS LUHMANN, Legitimation durch Verfahren, 6th edition, Frankfurt am
i i. . . s .
Mam,wZ”O 0 Cf. CrisTiNg QUEIROZ, Interpretagdo Consm:.:c:ona! e Poder Judicial, cit., I:;r 2:
and Justica Constitucional ¢ Interpretacdo da Co:;srlitmgao. tAt Prac;;a; ‘;2 a;:::h nf%vroapnew
] . ituti i Constitutional Interpretation.
digma (*Constitutional Justice and ons o0, e N Eulucso
igm™). in: “Nos 25 Anos da Constituigiio da Repdblica Portug Evo
pCtr:::i%tT::iznal ¢ Perspectivas Futuras™ (“In the 25 Years"of ll?c PortugucsgLC;gsg;tuuo;:g(;f
1976. Constitutional Developments and Future Prospects™), .LISbDH‘. A’A.F ’P is-. goberi
o Cf. ALexis DE TOCQUEVILLE, De la Démocratie en Amérique, Pans:

Laffont, 1986, Book 1. chap. 6.
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turned into “legal issues” to be decided by the courts, can be seen as a
breaking point:

* on the one hand, given the traditional view of the Judiciary, es-
-sentially as a “moderate” and “self-contained” authority, “en
quelque facon null”; and,

* on the other, given the “functionalized” view of the judge, basi-
cally a “Jupiter’s judge” interpreting a law already “given” and
never “constructed”, and in rare cases even as a “longa manus”
of the Parliament, strategically placed at the pinnacle of the state
power %),

In the final analysis, it is this relational structure of the Judiciary that
enforces the prevalence of the “dialogical” and “participatory” dimension
of justice, to the extent that the courts may continue to be seen by as
“defenders” and not as “dominators” of the Constitution. A process that is
more “dialogical” than “monological”, a process that makes public more
than it conceals the assumptions on which it was based 9,

Ultimately, it is the function of the courts and the Judiciary to build
their own “paideia” as to defend the “forte” of the Empire of Law. In this
regard, the jurisprudence of the courts, in particular the Jurisprudence of
the Constitutional Courts, has reformulated the Empire of Law ©5),

"N Cf, CRisTINA QuEROZ, Constituicdo e Poder Judicial {“The Constitution and
Judicial Power™) in: “Nos 20 Anos do Cédigo das Sociedades Comerciais, Homenagem
aos Professores Doutores Ferrer Correia, Orlando de Carvaiho € Vasco Lobo Xavier” (‘In
the 20 Years of the Commercial Companies Code. Tribute to Professors Ferrer Correia,
Orlando Carvalho and Vasco Lobo Xavier™), II, Faculty of Law of the University of Coirn-
bra. 2007, pp. 523 £, 533.

B4 Cf. CRIsTINA QUEIROZ, Interpretagdo Constitucional ¢ Poder Judicial, cit., p. 22,

9 Ihid.



