MARINE PLANNING IN PORTUGAL (})

MARTA CHANTA:. ‘RIBEIRO (2)

I couldn’t start my presentation without expressing my @ratitude to Pro-
fessor Gerd Winter for the opportunity to participate,in this workshop.
For me it is a great honour to be here with you.

In Portugal there is currently no strategic pilanning system in force
for the maritime area as a whole. Although,there are a number of poli-
tical and legal instruments, based on globei 6t sectoral approaches, with an
integrated aim, involving marine spatigDplanning (3). Actually, the need
for a strategic planning system for tho Portuguese oceanic area, including
the coastal zone, is acknowledged) by the Government and is highly rele-
vant for a maritime State like Portugal.

We underline the fact that the maritime area under Portuguese juris-
diction is around eightecn: times the size of Portugal and it is the largest
in the European Union (more than 1 700 000 Km?2). This calculation
only considers the territorial sea (with 12 NM) and the exclusive eco-
nomic zone (witt©200 NM). Nevertheless, we expect the official enlarge-

(15 Paper presented at the workshop on “Sea-Use Planning in the EU Coastal and
Exclusive Economic Zones”, a side-workshop to the “European Conference on Maritime
cnlicy”, Bremen, Germany, 2-4 May 2007.

() Centre for Legal and Economic Research (CIJE) and Assistant of the Faculty of
Law of the University of Porto.

(®) Although there is a lack of consensus on what elements should be included in a
marine spatial plan, in a simple definition marine spatial planning can be seen as “a strategic
plan for regulating, managing and protecting the marine environment that addresses the
multiple, cumulative and potentially conflicting uses of the sea”, Robert CANNING (Defra),
in “Spatial Planning in the Coastal and Marine Environment: next steps to action”, a
CoastNET Conference, SOAS, University of London, 1 October 2003, p. 9. See also
«Marine Spatial Planning», UK — Wales, a background document to the “International Work-
shop on Marine Spatial Planning”, UNESCO, Paris, 8-10 November 2006, p. 2.
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ment of the Portuguese maritime area after the conclusion of the process
related to the establishment of the outer limits of the continental shelf
beyond 200 NM.

1 — MARITIME NATIONAL STRATEGIES BASED ON A
GLOBAL INTEGRATED APPROACH

Considering the political level, there are two instruments in Partugal
which address the Portuguese maritime area in a holistic manngs<#), both
based on the marine ecosystem approach (°) (6). The firSs one is the
Report of the Strategic Commission for the Oceans, published in 2004 (7).
This Commission was created by the Portuguese goveiniment taking into

(*) In the sense of integration of ocean and coastai dimensions.

(°) According to the definition suggested by th¢ Helsinki and OSPAR Commissions,
the ecosystem approach is “the comprehensive integrated management of human activities
based on the best available scientific knowledge about the ecosystem and its dynamics, in
order to identify and take action on influeices which are critical to the health of marine
ecosystems, thereby achieving sustainavle use of ecosystem goods and services and main-
tenance of ecosystem integrity”. The opplication of the precautionary principle is equally
a central part of the ecosystem approach. Vide First Joint Ministerial Meeting of the
Helsinki and OSPAR Commissicns, Bremen, 25-26 June 2003, Statement on the Ecosys-
tem Approach to the Manageinent of Human Activities, Towards an Ecosystem Approach
to the Management of Huinain Activities. See also the Decision V/6 (COP 5-2000) and Deci-
sion VII/11 (COP 7-2084), Conference of the Parties to the Convention on Biological
Diversity. The Convention on the Conservation of Antarctic Marine Living Resources, of
Mai 20, 1980 (came into force in 1982), was the first binding international source requiring
the adoption ©f an ecosystem approach.

(%), Citing Fanny DOUVERE and Charles N. EHLER: “Many different «ecosystem
approaches» exist. The ecosystem approach developed in the context of the Convention on
Biolcgical Diversity, the ecosystem approach to fisheries and integrated marine and coastal
area-management [...J represent three useful tools for making progress towards a more inte-
grated and holistic management of ocean spaces and resources. Both ecosystem mana-
gement and integrated coastal and ocean management adopt a holistic, integrated approach
covering both the environmental and socio-economic dimensions, and are basically simi-
lar. However, the scale and level of management intervention might vary with respect to
geographical scale”, in “The International Perspective: Lessons from Recent European
Experience with Marine Spatial Planning”, Paper presented at the “Symposium on Mana-
gement for Spatial and Temporal Complexity in Ocean Ecosystems in the 21*" Century”, at
the 20" Annual Meeting of the Society for Conservation Biology, San Jose, California,
24-28 June 2006, p. 1-2.

(7Y O Oceano, Um Designio Nacional para o Século XXI, of March 15, 2004.
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account the Portuguese history, tradition and geographic reality. Its main
objective was to develop a national strategy for the ocean namely based on
the sustainable use of the ocean resources. The final Report is still the most
detailed, advanced and comprehensive document on the subject in Portu-
gal, presenting the following main features:

— foresight of an integrated ocean and coastal management, basec in
the ecosystem approach and its main principles (such as the pre-
cautionary principle and adaptive management, the participation
principle, principle of cooperation, environmental impact assess-
ment (%));

— identification of the main uses and use conflici¢ in the marine
area. The main uses are related to the following activities: fisheries,
aquaculture, shipping, ports and harbours, “mineral and energetic
resources exploitation, biotechnologytourism and recreation;

— protection of marine biodiversity, especially through the creation of
marine protected areas in the offsii¢re and coastal zones;

— scientific based decisions and promotion of scientific research at a
multidisciplinary level;

— creation of a marine data_coilection, promotion of ocean knowledge
and enforcement of masine monitoring capacity;

— foresight of a new, model of national ocean governance, which
encompasses thecreation of a Council of Ministers specialized in
ocean affairs and a National Entity for the Ocean (key element of
the ocean governance model, with technical and scientific com-
petence, ©ut without political decision power).

Most ¢f the proposals contained in the Report were considered in the
official /Vational Ocean Strategy recently approved by the Portuguese
goveinment on November 2006 (°). This Strategy establishes principles,
obsectives and three strategic pillars, implemented through several actions
and measures. In this document we highlighted the following main features:

First, the cross coordination and articulation between the National

(8) Vide Decision V/6 (COP 5-2000) and Decision VII/11 (COP 7-2004), Conference
of the Parties to the Convention on Biological Diversity.

() Council of Ministers Resolution n.° 163/2006, of November 16 (‘“the National
Ocean Day”), published on December 12, 2006.
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Ocean Strategy and other strategies, policies or national programs, and
the international commitments. For instance, the Integrated National
Coastal Zone Management Strategy, the National Spatial Planning Policy,
the coastline management plans, and other strategies and plans concerning
tourism, energy, fisheries, sport, port and harbours.

Second, one of the strategic pillars is, precisely, the spatial planning
and management, anchored in the following principles: sustainable dewve-
lopment, precaution and the integrated management of the ocear and
coastal area, based on the marine ecosystem approach. To materialize the
spatial planning and management one broad action is formulated regarding,
for instance:

— identification and mapping of the sea-uses;

— coordination or simplification of the management process, the
licensing process, and the monitoring aud enforcement systems;

— protection, conservation and restoraticn of biodiversity and coastal
and oceanic ecosystems (1Y), and;

— minimization, by anticipation, of-potential sea-uses conflicts. Some
conflicts are expected, arising - itom the following human activities:
shipping, commercial and recreational fishing, dredging (gravel
and sand extraction) -prospecting and exploitation of mineral
resources (polymetallic sulphides), protection of nature and biodi-
versity, nautical sports, ocean and river cruises, underwater archaeo-
logy, aquacultare, renewable energies, submarine cables, pipelines,
ports and _harbours, scientific and technological research, ship-
building; military activities, biotechnology and coastal protection.

Third, tle Strategy foresees the creation of an Interministerial Com-
mission for Maritime Affairs. This entity was created last February and
coordivates the implementation of the National Strategy for the Sea between

(19) Marine spatial planning is a key tool in implementing the ecosystem approach
and, consequently, could also be a key tool in delivering protection of the marine envi-
ronment. Marine spatial planning “ensures «room» for biodiversity and nature conserva-
tion” and “provides context for establishing network of protected areas” (Vide Fanny Dou-
VERE and Charles N. EHLER, «Ecosystem-Based Sea Use Management: from theory to
practice through Marine Spatial Planning», powerpoint presented at the “International
Workshop on Marine Spatial Planning”, UNESCO, Paris, 8-10 November 2006). Under
the sustainable development ideal, protection of the marine biodiversity no longer occurs
in isolation to human activities.
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2006 and 2016. After this time period the strategy will be globally assessed
and revised.

2 — SECTORAL LEGAL AND STRATEGIC INSTRUMENTS
WHICH, DIRECTLY OR INDIRECTLY, ADDRESS THE
COASTAL ZONE AND THE SEA PLANNING

Besides these two examples based on a holistic approach, in - Fortu-
gal we find several sectoral (1!) legal and strategic instruments, which,
directly or indirectly, address marine planning, namely coastliie' manage-
ment plans, marine protected area management plans and tie' Law which
implements the Water Framework Directive (12). At present the basis for
the Integrated National Coastal Zone Management Strategy (13) (2006),
the National Spatial Planning Policy (!4) (2006)“and the Natura 2000
Network Sectorial Plan (15) (2006) (16) are uader public discussion or
approval. The large majority of these instrumeiits only embrace the coastal
zone. The unique exception is the maring protected areas management
plans, despite so far none have been officially approved regarding offshore
maritime areas (exclusive economic¢‘zone and continental shelf) (17).

a) Legal and strategic “nstruments addressing the coastal zone

A quick overview on'tiie instruments addressing the coastal zone leads
us to the following cenclusions:

— the large.majority extend no more than 1 NM or 30m deep in the
territorial 'sea. In this respect the basis for the Integrated National

(15,"In the sense of the subject (e.g.: protection and conservation of marine biodi-
versity./ marine protected areas) or specific geographical scale (e.g.: coastal zone; river basin).

(12) Law n.° 58/2005, published on December 29, 2005.

(13) Vide http://www.portugal.gov.pt/NR/rdonlyres/432977FB-ECDQ-4F24-A A49-
-FCAA45A01854/0/Proj_Rel Bases_Estrategia Gestao_Litoral.pdf

(%) Council of Ministers Resolution n.° 41/2006, published on April 27, 2006.

(1) Vide http://www.icn.pt/psrn2000/

(16) In the Autonomous Region of the Azores this plan has already been approved.
Regional Legislative Decree n.° 20/2006/A, published on June 6, 2006.

(") For a distinct perspective see Fernando LOUREIRO BASTOS, «A evolucdo futura
da cooperagdo transfronteirica nos dominios do ambiente ¢ do ordenamento do territério nas
zonas costeiras € no espago maritimo», in Prof. Doutor Inocéncio Galvdo Telles: 90 anos.
Homenagem da Faculdade de Direito de Lisboa, Coimbra, Almedina, 2007, p. 405 a 450.
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Coastal Zone Management Strategy goes further, proposing a coastal
zone definition whose limit extends to the exterior limit of the geo-
logical continental shelf of 200m deep, approximately 24 NM;

— the express reference to the ecosystem approach is only found in
the basis for the Integrated National Coastal Zone Management
Strategy. The preamble of the legislation which implements the
urbanistic and territory spatial planning policy (!8) also widely
sets its philosophical sites on the horizon of ecosystem su&tain-
ability;

— the National Spatial Planning Policy includes the mentior{ 10 an inte-
grated management, embracing the terrestrial and. fiarine com-
pounds. Nonetheless, the integrated managemesnt‘only comprises
the coastal zone. The reference to the oceaniz,area is essentially
related to the purpose of protection of marine biodiversity and
valorization of marine resources; finally

— the relevant instruments include the identification and regulation of
sea-uses conflicts, using the SWG T “matrix.

b) Legal instruments addressing the coastal zone and offshore
maritime areas

We conclude our analysis of the sectoral instruments with the legal
regime applicable to the cication of Marine Protected Areas. The Decree-
-Law on the Protected Areas National Network (19) expressly allows the
creation of protectedrareas in the offshore maritime zones (exclusive eco-
nomic zone and ‘¢ontinental shelf) (20). Until now some marine protected
areas were created in the coastal zone (or embracing island complexes) and
hard work ‘i$ being done regarding the creation of marine protected areas
in the cttshore zones. Actually, important marine deep ecosystems, like
hydrothermal vents fields, seamounts and cold-water coral reefs, were
discovered, mainly in our Autonomous Regions of the Azores and Madeira
offshore maritime areas.

(18) Decree-Law n.° 380/99, published on September 22, 1999.

(1) Decree-Law n.° 19/93, published on January 23, 1993, and Decree-Law n.° 227/98,
published on July 17, 1998.

(29)  For more details see our work: Marta Chantal RIBEIRO, «O regime juridico das dreas
marinhas protegidas e a plataforma continental», in EMEPC-FDUP-CIMAR, Aspectos Juridi-
cos e Cientificos da Extensdo da Plataforma Continental, Lisboa, EMEPC, 2006, p. 61-99.
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Especially in the Azores, the regional Government, along with the
scientific community, is working on the creation of marine protected areas
to preserve such ecosystems, which conflict with scientific research, fishe-
ries and, potentially, with shipping, biotechnology, mineral mining (poly-
metallic sulphides) and tourism.

So far one offshore seamount in the Azores has been approved as
Site of Community Importance (Banco D. Jodo de Castro (21)), two offshore
hydrothermal vents fields (Lucky Strike and Menez Gwen) were fermally
proposed by the Government of Azores as regional natural reserves in the
beginning of two thousand six, and, finally, the Portuguese Govetnment also
proposed the classification as OSPAR Marine Protected Ared’of one off-
shore hydrothermal vent field (Rainbow), located in our continental shelf
beyond 200 NM. This proposal is totally pioneer.

Taking into account this scenario, some maring protected areas mana-
gement plans must be prepared and developed regarding Portuguese offshore
maritime areas. All of these processes raise-potential sea-use conflicts
which may not be easily resolved.

Regarding this point we would lik&)to stress:

First, the expected Marine Strategy Directive (#2) and the eventual
european legislation on marine  pianning should not underestimate the
extended continental shelf beyand 200 NM (23);

Second, the OSPAR Corivention geographical area does not include
large maritime areas of the Autonomous Regions of the Azores and, espe-
cially, Madeira. Theretere, the OSPAR Convention legal framework doesn’t
apply to the whole-Rortuguese maritime area, with emphasis on the exclu-
sive economic/zatie and continental shelf.

3 — AUTHORITIES COMPETENT FOR PLANNING

One final remark about the authorities competent for planning. This
is a complex patchwork. The summa divisio concerns the State and the
Autonomous Regions of the Azores and Madeira. Taking into account

(3") Located at approximately 40 NM from the baseline.

(22) COM (2005) 505 final, of October 24, 2005.

(23%) This point may also be relevant to the Mediterranean Sea, where some Member
States didn’t declare a exclusive economic zone or other areas where they exercise equi-
valent sovereign rights (e.g.: fishing protection zones, environmental protection zones).

26



402 Marta Chantal Ribeiro

the subsidiarity principle, the regions of Azores and Madeira have legis-
lative (2#) and executive competences regarding spatial planning and envi-
ronmental subjects.

While in the Azores Regional Government the same regional secretariat,
the Regional Secretariat for Environment and Sea, cumulates sea, fishe-
ries, environment and spatial planning subjects, in the Madeira Regional
Government the competence is divided between the Regional Secretariat for
Environment and Natural Resources (cumulates environment and fishéries)
and the Regional Secretariat for Social Equipment and Transport. (spatial
planning).

Putting aside the Azores and Madeira regional specificities, in the
national perspective a general division is made between th<central, regional
and local authorities. At national level the essentialsof marine planning
are under the competence of the Ministry of Envircitiment, Spatial Planning
and Regional Development. At regional and locai-ievels the competent enti-
ties for planning are, respectively, the Comniissions of Coordination and
Regional Development (CCDR) and the mtnicipal authorities.

Regarding maritime security, survenlance and enforcement, the main
responsibility belongs to the civil, ijiitary and marine authorities incor-
porated in the Maritime Authority System. This system is integrated in the
Marine, in the Ministry of National Defence.

Thank you very mucih for your attention.

(%) Regional Legislative Assembly.





